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ORDER

Per Bench:

This is a set of two Appeals by the Assessee @deagainst the Order by
the National Faceless Appeal Centre (NFAC), Dell@IT(A)', for short)
dismissing the assessee’s appeal against it's saseass for Assessment Years
(AYs.) 2017-18 (dated 30/12/2019) & 2018-19 (dak&d4/2021) under section
143(3) of the Income Tax Act, 1961 (‘the Act’ heraiter), vide orders dated
30/10/2021 & 08/11/2021 for the two consecutivergeaspectively

2. The issue arising in the instant case is theatlehexemption u/s. 11 of the
Act to the assessee, a company formed and reglatése8 of the Companies Act,
2013 (corresponding to sec. 25 of the Companies A56), i.e., for carrying out
public charitable objects, registered as a chdataistitution u/s. 12A of the Act.

It is engaged in trading in agricultural producequred from, as stated, small and
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marginal farmers located in Wayanad district of &ay selling the same in both
the domestic and international markets. During ridlevant years, it's turnover

was at Rs. 59.03 cr. and Rs. 66 cr. The purpossxained to us by Ms. Krishna,

the Id. counsel for the assessee, is to fetch a gowce for the same and, thus,
uplift of the farmers, thereby undertaking ‘reltefthe poor’, a charitable purpose
u/s. 2(15) of the Act. The assessing authority fbtire assessee’s claim untenable.
There was nothing to show, firstly, that the farsnéflom whom the agricultural
produce stands sourced qualify to be ‘poor’ whiahterm of indefinite import,
could, in the Indian context, only be regardednasé¢ below the poverty line, and
who are therefore entitled to various schemes @fState, be it the Central or the
State Government. Nothing toward the same has beamght on record. The
assessee carried the matter in appeal, whereéitshappellate authority held the
assessee’s activities of purchase and sale ofudtnmal produce as a commercial
activity, which could at best be regarded as ‘adeament of an object of general
public utility’, falling under the residual limb a&fec. 2(15). However, the turnover,
extending to almost the entirety of the gross mEceais against the cap of 20%
thereof, it did not fall to be covered u/s. 2(185 amended. Aggrieved, the

assessee is in second appeal.

3. We have heard the parties, and perused theialateirecord.
3.1 The main objects of the assessee-company a#t'pdviemorandum of
Association (MoA), are as under:

“1. To establish a world class research centre enfitdd of organic farming
and to promote, encourage, establish, develop majnbrganize, undertake,
manage, operate, research in all kinds of biotdognal, organic, agricultural,
horticultural, dairy, poultry and farm produces amebducts and to encourage
research and development for promoting nutritioosdfgrains, cereals, seeds,
soya-beans, corn, corn oils, cash crops, plamtaefls, vegetables, spices, coffee,
edible oils, meat, fish, eggs, and other human fwoducts to ensure quality food
products are made available to the society.

2. To initiate, carry out, execute, implement, amtl assist activities towards
development in the organic farming sector in Ingnl meeting the entire value
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chain’s requirements of appropriately trained mavgroin quality and quality on

a sustained and evolving basis and to prevent @iseaionful chemicals and

pesticides in agricultural activities in land thgbu establishing, promoting

academies of excellence and to coordinate partioipaof social partners,

employers in the private sector, training provigdgesofessional societies and
NGOs/civil society groups in the process of skidlvdlopment for the organic

farming sector and to facilitate in setting up &ust and stringent certification

and accreditation process for the Organic farmewa® to ensure consistency and
acceptability of standards with approval of appiaterauthorities.

3. To buy, sell, resell, import, export, transpastore, develop, promote,
market or supply, trade, deal in any manner whatoén all type of agro-
products and related goods on retail as well asvbolesale basis in India or
elsewheré.

3.2 During hearing, Ms. Krishna would take us tlgtowa list of 13320 farmers
(containing their names; village, panchayat/taluld dand area), from whom
purchase of agricultural produce, viz. coffee, epidruits, etc. is claimed to have
been made during the relevant years. She was, lewwenable to answer as to
how do they qualify as ‘poor’, and how have thegrnel.e., apart from making
purchases therefrom, benefited by the appellanipemy which, as explained,
using it's marketing skills and reach, been able dfter meeting operational
expenditure, generate profit (at Rs. 375.67 lad8s&322.23 lacs for the two years
respectively), exemption from tax on which is tlemé of contention between the
parties. This is as a purchase cannot be regasiadydhing more than a normal
commercial transaction, undertaken at the rulingketaprice, without thus any
element of charity, or otherwise construed as baatpany benefit to the supplier,
with goods for equal value having been procurecthflom. The question assumes
further relevance as the assessee, whose membeastmpt exceed 50 on account
of it being a private limited company, cannot, bytue of being a charitable
company, declare dividend. As such, neither carstipplier-farmers be co-opted
as members, nor distributed profit, so as to bamkgy as being helped thus. There
IS, to be fair, no claim to this effect. No respangas forthcoming on the Bench

seeking answers to these questions, arising ifattie of the case, during hearing,
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nor stand explained before the Revenue authoritiesre is nothing to show of the

goods to be sourced from, or profit distributalde dmall & marginal the farmers

3.3 Continuing further, the avowed object of ‘rélte the poor does not
emanate from any of the assessee’s three mainfpalnabjects, afore-noted, to
pursue which the assessee-company stands formidolyects incidental thereto
being only in the nature of preparatory and anwillactivities that would be
required to be undertaken toward the main obj&uise, the ‘business’ of trading
in agricultural produce could stand to be regardeda ‘property held under the
trust’, income from which could then be deployeddod the assessee’s charitable
object, i.e., as stated, ‘relief to the poor’. Hame, however, is conspicuous by its
absence in its MoA, much less shown to have beerlcpursued by distributing
profit among the farmers, i.e., even assuming therbe poor. In other words,
without any object to that effect, there is no leghligation on the appellant-
company to apply its profits for alleviating or prding relief to the poor, be it the
farmers from whom the assessee procures its tratoul, or generally. There is,
as such, no legal basis for the same to be regameanhstrued as it's object, so as
to be regarded as being formed or constituted fibverBeference in this regard be
made to the decision iDelhi Stock Exchange Association Ltd. v. C1997] 225
ITR 235 (SC), wherein it stands clarified thathe tabsence of any legal obligation
compelling the assessee to utilize its profits tfo stated object/s, its business
could not be stated to be a property held undst far the said charitable purpose.
The assessee’s reliance on the decisioAsst. CIT v. Thanthi Trug001] 247
ITR 785 (SC), whereby a business was clarifiedasgoliable to be regarded as
‘property held under trust’ provided it served #t@inment of a charitable object,
would not be of any assistance to the assessdéactinnasmuch as profits of any
business could be, in the absence of any legaknestapplied for the charitable
purpose of ‘relief to the poor’, it cannot be stadobe incidental to the attainment

of the said object, itself not shown. As clarifiedThanthi Trust(supra), as indeed
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per the explicit law in the matter (sec. 11(4A))sionly where the carrying on the
business is incidental to the attainment of thedbijthat it can validly be regarded
as a property held under trust, income from whah,being so applied, would
stand to be exempt u/s. 11, i.e., to the extertitpe therein and in terms thereof.
As clarified once again iNlew Noble Education Society v. Chief (2022] 448

ITR 594 (SC), the word ‘incidental’ occurring in $1(4A), means something
connected with the principal activity/object, i.providing relief to the poor, in the
instant case. The said business could at bestglaeded as incidental to providing
relief to the farmers from whom the agriculturabgice is procured, which could
be regarded as a charitable object where theyhex@rsto be poor. In fact, here,
again, the exemption would only be upon applicawbdrprofits, and subject to
being allowed to be accumulated for the purposeh#oextent applied, toward

which there is no finding by the Revenue authaijtreor indeed even any claim.

3.4 Whichever way one may therefore look at it, dppellant-company’s case
Is without any legal or factual basis. In fact, dtdength hearing was an exercise
by us to fathom any such, to find it sensany. In fact, as far as we have been able
to discern from the assessee’s submissions belfiereRevenue authorities, the
assessee regards the activity of purchase fronfatheers itself as a relief to the
poor, and which by its very nature, as explainegkinbefore, cannot be, unless
and to the extent the purchase price is shown tolexcess of the prevailing
market price of the goods bought, of which theradswhisper. This is as to this
extent a ‘benefit’ can be said to have been passé#ue farmers. However, being
only a manner of transfer of profit thereto, prdsed for distribution to members,
the same cannot legally form part of it's object$ie asssessee’s submissions, we
further observe, speak of direct purchases fronfaheers, avoiding middle men
and, thus, enabling a better price thereto. Howamehe absence of any material
in support, the same remains a bald claimo, it is only to this extent, then, that
the farmers can be said to be benefittédrther still, purchase being a normal cost
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and incident of a business, the same is deductibléull in computing the
assessee’s profit/income, while exemption u/s. dllav stand to arise onlgua
such profit, on application thereof. Thus, in aiitto the conceptual issue arising
on treating the purchase as helping the sellererséely to earlier (para 3.2), the
same also raises a computational issue, basic examption u/s. 11, failing it.
Even, if therefore, procurement from a particulegraent or section of public may
under some circumstances be regarded as benefitterg, the same cannot be
regarded as an application of profit, only wheregupmuld s. 11 exemption inure.
Intrinsic to the concept of application is the dety of value to that extent, while
this profit, even if utilized for making further pthases, value to equivalent extent
IS obtained as stock-in-trade. This, it may be appted, is a reflection of the
inherent contradiction in regarding a supplier fas,that reason, a beneficiary.
Thus, even where regarded as ‘poor’, as the assetsens with reference to the
Board Circular 11/2008, dated 19/12/2008 (repoeedl009] 308 ITR (St.) 5),
and which we, subject to verification, considerrad incorrectly so, the same
would be to no consequence. Why, the said Ciratdelf clarifies of the need for
inclusion of the same as one of it's objects toliuas eligible for exemption,
absent in the instant casknere is no mention of procurement, for the purpafse
the assessee’s trading business, to be sourceddmnwaii and marginal farmers, as
defined per the extant Government palidyurther, purchase being a value-
exchange, there is neither provision of any ret@f application of profitRather,
the profit earned by the company, exemption on wiscsought, is equally liable

to be regarded as earned at the expense of therlarm

3.5 We are conscious, we clarify, that any othaslof beneficiaries, i.e., apart
from farmers, who are poor, would equally satisfy bbject of ‘relief to the poor’.
However, the agri-trading business, exemption speet of income of which is
sought, could, as afore-explained with referenceetm 11(4A) andhanthi Trust

(supra), only be regarded as an eligible busineds thus, a property held under
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trust, income from which on application could beempt u/s. 11, where the said
class is drawn from the farmers from whom the trgditock is purchased, or even
the farming community in general. That is, the asse’s business would in such a
case be ineligible for being regarded as a progeety under trust, which perhaps

also explains the absence of ‘relief to the posramong its stated objects.

3.6 Though not canvassed before us, we may yetidmnthe assessee’s case
from the stand-point of advancement of an objecgeferal public utility, and
under which it's main Objects 1 & 2 fall. To thegtent, we are in agreement with
the Id. CIT(A). So, however, even as pointed ouhby, the same, the residuary
limb of sec. 2(15) defining ‘charitable purposequtd be validly invoked for
claiming u/s. 11 only where the turnover does xaeed a threshold limit, defined
at 20% of the gross receipt, while in the instagecthe same extends to nearly the
entirety of it, foreclosing the assessee’s casés iBhas, even as observed by the
Bench during hearing, commerciality is centrallie issessee’s trading activity;
the whole premise being to fetch a better reabmalily marketing the agricultural
produce in India and abroad, maximizing it's pfiAs explained per it's recent
decision inAsst. CIT v. Ahmedabad Urban Development Auth{2@2] 449 ITR

1 (SC), commerciality is integral to the applicatf the amended law. That apart,
as afore-stated, it is only on the applicationmmioime for the stated objects being
shown would exemption u/s. 11, to the extent elgilarise. We find no claim
toward such application, much less it being showary stage. In fact, in this
context we may again emphasize that only on thenbss being shown as
incidental to the attainment of the stated objects, Objects 1 & 2, could the
same be regarded as a property held under the tihesbasic requirement for any
income therefrom to qualify for exemption u/s. Wle again find no claim toward
the same, much less it being shown, i.e., the sss&strading business being

incidental to it's said objects.
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4. We may finally sum-up our findings. The asse'ssease, based on the
object of ‘relief to the poor’, is a non-startertire absence of the said object in it's
charter, which it claims to have pursued, so thatauld be of no consequence
even if it indeed has, i.e., in the absence of laggl obligation in its respect.
Further, inasmuch as the agri-trading businessniecof which is claimed exempt
u/s. 11, cannot be regarded as incidental to tiaenatent of the said object, it is
not a property held under trust, the basic requargnfor invocation of s. 11(1).
The assessee has, further, not shown to have dpidiencome for Objects 1 & 2,
which surely are objects of general public utilityasmuch as they promote
production of quality human food/food products,vasl as knowledge and skill-
set required for the same. In fact, even if it hatdwhich there is even no claim,
the objects are themselves not liable to be regaadea charitable purpose in view
of the amended law (s. 2(15)). Object 3, i.e., ape-trading business, cannot itself
be regarded as a charitable object. In fact, tieerething therein which obliges
the assessee to source it's trading stock only somall & marginal farmers, the
bed-rock of it's case. Sourcinger secannot be regarded as providing relief
thereto and, thus, to a section of the public dekepw®r. It is a part of the trading
business, profit whereof, which cannot be disteduto the farmers, is to be
applied. There iper seno application of income on purchase, which regmesan
exchange of value, contributing to and, thus, debliécin computing, income.
Every business, by employing people, as indeeccsmugoods/services, promotes
employment, both directly and indirectly, as albe skill-set required for the
same. It cannot, however, for that reason, be deglaas ‘charitable’, assigned a
specific meaning in law. Basic to a claim of pronglrelief through sourcing, i.e.,
the assessee’s case in fine, is, a legal obligatiats respect apart, a better value
transfer to a class of farmers on a regular basi absent/unshown, which could
also further it as regards it's business being axgiure commercial exercise,

favourably impacting iguaincome application for Objects 1 & 2, where shown.
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5. There is, in view of the foregoing, nothing wdthat the assessee’s trading
business is being run for the benefit of the ptwe,sub-stratum of it's case, much
less as part of it's mandate. It's claim for exeimptu/s. 11 on the profits of the
said business, constituting the primary sourcé’®income for the relevant years,
cannot, accordingly, be upheld, and stands rigtiigied by the Revenue. The
assessee has filed a compilation of case law, wivete not referred to during
hearing and, accordingly, not responded to by thigeroside. The same,
accordingly, do not form part of the Tribunal’'s oed. This explains our non-
reference thereto, which though stand browsed nd &s not in conflict with
anything stated herein so as to impact our adjtidicawhich is based on the facts

borne out by the record; the first legal principlasd the settled law in the matter.

6. In the result, the assessee’s appeals are destnis
Order pronounced under Rule 34(4) of The Income(Aapellate Tribunal)
Rules, 1963

Sd/- Sd/-
(Sandeep Gosain) (Sanjay Arora)
Judicial Member Accountargiiwber

Dated: 24/02/2023

vr/-
Copy to:
1. The Appellant.
2. The Respondent.
3. The Principal CIT concerned.
4. The Sr. DR, ITAT, Cochin.
5.  Guard File.

9|Page



